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Court of Appeals of the District of ;Columbia 


No. 5455.' I 

j 

George J. Stafford, Appellant, | 

I 

American Security and Trust Company. 


1 Filed Mar. 25,1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Cou^t. 

Caveatee’s Ex. 1. I 

j 

Last Will cmd Testament of Alice M. ^Keys. 

I, Alice M. Keys, of the City of Washington, District of 
Columbia, do make, publish and declare the! following to 
be my last will and testament, hereby revoking any and all 
wills and codicils at any time heretofore mad^ by me: 

Item 1. I direct my executor, hereinafter named, to pay 
all of my just debts and the expenses of my last illness and 
funeral, in such amount as it may deem proper, as soon 
after my death as may be practicable. 

Item 11. I give and bequeath the sum of if^ive Hundred 
Dollars, ($500.), unto my cousin, Norbert Doyle, at present 
residing at No. 811 Tenth Street, Northeast,! Washington, 
D. C., if he shall survive me, but if he shall predecease me 
this bequest shall lapse and the same shall become a part of 
my residuary estate. i 

Item III. I give and bequeath the sum of Five Hundred 
Dollars, ($500.), unto my friend, Anna Carlin, at present 
residing at No. 724 Eighth Street, Northeast^' Washington, 
D. C., if she shall survive me, but if she shgll predecease 
me this bequest shall lapse and the same shall become a part 
of my residuary estate. I also give and bequeath unto the 
said Anna Carlin all of my clothing, wearing apparel. 
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jewelry, articles of personal use and adornment, books, pic¬ 
tures, furniture, household effects, and all other tangible 
articles of which I may die possessed. 

ALICE M. KEYS. 

2 Item IV. All of the rest, residue and remainder 

of my property and estate, both real and personal, of 
whatever kind and wheresoever situate, of which I may die 
seized or possessed, or to which I may be entitled at the time 
of my death, I give, devise and bequeath, as follows: 

(a) Two-sixths (2/6) thereof unto Father Baker, at 
present in charge of a boys’ school at Lackawanna, New 
York, or, if he shall predecease me, unto whomsoever may 
be the priest in charge of said school at the time of my 
death, for Masses for the repose of the soul of my deceased 
sister, Margaret. 

(b) One-sixth (1/6) thereof unto Father Alexander, at 
present of Solomon’s Island, in the State of Maryland, or, 
if he shall predecease me, unto whomsoever may be the 
priest in charge of the Parish at Solomon’s Island at the 
time of my death, for Masses for the repose of the soul of 
my decease^ brother, Nicholas. 

(c) Two-sixths (2/6) thereof unto Father Kelly, at 
present in charge of St. Joseph’s Church, Alexandria, Vir¬ 
ginia, or, if he shall predecease me, unto whomsoever may 
be the priest in charge of said Church at the time of my 
death, for Masses for the repose of my soul. 

(d) One-sixth (1/6) thereof unto Father Woods, at 
present in charge of Boys’ Catholic Orphanage, Nazareth, 
North Carolina, or, if he shall predecease me, unto whom¬ 
soever may be the priest in charge of said Orphanage at 
the time of my death, for Masses for the repose of my soul. 

Item V. 'l hereby name, constitute and appoint the 
American Security and Trust Company, a corporation or¬ 
ganized and existing under the laws in force in the District 
of Columbia and having its principal office and place of 

^ ALICE M. KEYS. 
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3 business at the City of Washington, in said District, 
to be the executor of this my last will and testa¬ 
ment; I hereby give to my said executor full power and 
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discretion in the management and control df my estate, 
with the right and power to sell all, or any portion thereof, 
which it may deem necessary or advisable fori the payment 
of my just debts or the advantageous settlement of my 
estate; and no purchaser from my said executor shall be 
under any obligation to see to the applicatioti of the pur¬ 
chase money. j 

In witness whereof, I have hereunto set my hand and 
affixed my seal, this 24th day of September, 1024. 

ALICE M. KEYES, [seal.] 

Signed, sealed, published and declared hy the above- 
named testatrix, Alice M. Keyes, as and fori her last will 
and testament, in our presence, and we, at hdr request, in 
her presence and in the presence of each othdr, have here¬ 
unto subscribed our names as attesting witi^esses, on the 
dav and vear last hereinbefore written: 

-GRIPP, 

Address; #410 The Wellington, Wash., D. C. 

K. C. MOORE, 

Address: 1900 King St., Alexandria, Va. 

KENNETH J. WINFIELD, 

Address: Kenilworth, D. C. 


(Endorsement: Will of Alice M. Keys, deceased. Filed 
Mar. 25, 1930. Caveat tiled Jun. 12, 1930. I Admitted to 
Probate Mar. 20, 1931. Theodore Cogswell^ Register of 

Wills, D. C., Clerk of Probate Court.) I 

{ 

t 

4 Filed Jun. 12, 1930. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Cburt. 

I 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. I 

Admns. No. 40181. 

i 

In re Estate of Alice M. Keys, Deceased. 

Petition for Caveat, | 

i 

The petition of George Stafford respectfully represents 
to this Honorable Court: 

2—5455a I 
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1. That he is a citizen of the United States, and a resi¬ 
dent of the District of Columbia, and that he is a cousin and 
one of the heirs at law and next of kin of Alice M. Keys, 
deceased. 

2. That he has notice that a certain paper writing bear¬ 
ing date the 24th day of September, 1924, has been filed in 
this Honorable Court as the last will and testament of said 
Alice M. Keys, deceased. 

3. That his interest will be injuriously affected by the 
allowance of'said pretended will; that he does hereby con¬ 
test the probate and validity of said paper writing purport¬ 
ing to be the last will and testament of Alice M. Keys, de¬ 
ceased, and for that purpose alleges: 

First. That said paper writing is not the last will and 
testament of said deceased. 

Second. That said deceased was not, at the time of the 
making and subscribing or of the acknowledging by her of 
the said paper writing, of sound mind and memory or in 
any respect capable of making a will. 

Third. That the said paper writing, purporting to 
5 be the last will and testament was obtained and the 
execution thereof procured by fraud, coercion and 
undue influence exercised upon her by some person or per¬ 
sons unknown to the petitioner. 

Wherefore, the Premises Considered, your petitioner 
prays: 

(1) That process may issue from this Court requiring 
the parties in interest to answer the exigencies of this peti¬ 
tion. 

(2) That said paper writing may be refused probate. 

(3) That' issues may be framed between the caveator 
and caveatees of the will, to be tried by jury to determine 
the facts of the alleged will. 

(4) For such other and further relief as the nature of 
the case may require and to the Court may seem meet and 
proper. 

GEORGE STAFFORD. 

FRED B. RHODES, 

COOPER B. RHODES, 

Attorneys for Petitioner, 

District of Columbia, ss: 

George Stafford, being first duly sworn, on oath deposes 
and says that he has read the foregoing petition by him 
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I 

I 

subscribed and knows the contents thereof; that the facts 
therein stated are true to the best of his knowledge and 
belief. ; 

GEORGE STAFFORD. 

Subscribed and sworn to before me this 28th dav of Mav, 

I ♦ •'7 

1930. I 

i 

[Seal of E. Reese Thomson, Notary Public, Dis¬ 
trict of Columbia.] 

E. REESE THOMSON, 

Notary Publicy D, C. 

My commission expires Sept. 26, 1932. | 

(Endorsement: Petition for Caveat. Filed June 12, 
1930. Theodore Cogswell, Register of Wills[ D. C., Clerk 
of Probate Court.) | 

j 

6 Answer to Caveat. i 

The answer of the caveatee, American Security and 
Trust Company, which was nominated as etecutor under 
the last will and testament of Alice M. Keys|, deceased, to 
the caveat filed herein by George Stafford, represents unto 
the Court as follows: ! 

1 and 2. Caveatee admits the allegations of the first and 
second paragraphs of said caveat. • 

3. Caveatee denies all of the allegations I of the third 
paragraph of said caveat and avers the facjts to be that 
the said paper writing dated September 24, f924, purport¬ 
ing to be decedent’s last wdll and testament^ was the last 
will and testament of said decedent; that at the time of the 
execution of said paper writing, the said decedent was of 
sound mind, memory and understanding aiid capable of 
making a will, and that the said will was not! obtained and 
the execution thereof was not procured by ffaud, coercion 
or undue influence exercised upon said decedent by any per¬ 
son or persons. 

4. Caveatee is willing to have issues framed and tried by 
a jury according to law so as to determine the truth of the 
allegations of the caveat. 

AMERICAN SECURITY AND TRUST 
COMPANY, i 

Bv HOWARD MORAN, 

• • I 

Its Vice-President. 

I 


i 
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7 District of Columbia, $s: 

I, Howard Moran, being first duly sworn, on oath depose 
and say that I am the Vice President of the American Se¬ 
curity and Trust Company; that I have read the foregoing 
and annexed answer by me subscribed as such Vice Presi¬ 
dent ; that I know the contents thereof; that the facts therein 
stated of my personal knowledge are true, and those stated 
upon information and belief, I believe to be true. 

HOWARD MORAN. 

Subscribed and sworn to before me this 20th day of June, 
1930. 

[Seal of Harry G. Muller, Notary Public, District 

of Columbia.] 

HARRY G. MULLER, 

Notary Public, D, C, 

My commission expires March 30, 1934. 

McKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Caveator. 

(Endorsement: Answer to Caveat. Filed June 20, 1930. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

8 Order Framing Issues. 

Upon consideration of the Caveat of George Stafford, 
filed herein against a certain paper writing dated the 24th 
day of September, 1924, which was filed herein, purporting 
to be the last will and testament of Alice M. Keys, deceased, 
and the Answer of the American Security and Trust Com¬ 
pany, filed thereto, it is this 14 day of August, 1930, 

Ordered, That the following issues be and they are hereby 
framed to be tried before a Jury on the 13 day of October, 
1930 : 

1. Was the paper writing filed in this Court and bearing 
date the 24th day of September, 1924, the last will and testa¬ 
ment of Alice M. Keys, deceased? 

2. Was the said Alice M. Keys at the time of the making 
and subscribing or of the acknowledging by her of the said 
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paper writing of sound and disposing mind and capable of 
executing a valid deed or contract? ' 

3. Was the said paper writing dated the 24ih day of Sep¬ 
tember, 1924, obtained or the execution thejreof procured 
from the said Alice M. Keys, deceased, by thje undue influ¬ 
ence of any person or persons? 

4. Was the said paper writing dated the 24th day 
9 of September, 1924, obtained or the execution thereof 
or the subscription thereto procured from the said 
Alice M. Keys, deceased, by coercion, fraud or duress prac¬ 
ticed upon the said Alice M. Keys by any persbn or persons. 

WILLIAM HITZ, 

I Justice. 


No objection to order framing issues and jfixing date of 
trial. I 

McKENNEY, FLANNEKY & CRAIGHILL, 

By G. B. CRAIGHILL, | 

Attorneys for American Security 

S Trust Company. 

(Endorsement: Order framing Issues, il^iled Aug. 14, 
1930. Theodore Cogswell, Register of Will^, D. C., Clerk 
of Probate Court.) 


10 Filed Mar. 9, 1931. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 

i 

Monday, March 9, 1931. 
Mr. Justice Stafford presiding. ; 


No. 40181. Adm. Doc. 88. 


In re Estate of Alice M. Keys, Deceased. 

' I 

i 

(Caveator) Plaintiff | 

i 

vs. i 

I 

(Caveatee) Defendant. I 

i 

Now come here again the parties aforeskid in manner 
aforesaid, and the same jury that was respited on Thurs¬ 
day last; whereupon the jury, after the cask is given them 
in charge, by direction of the Court upon thkir oath say: 
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In answer to the First Issue: 

Was the paper writing tiled in this Court and bearing 
date the 24th'day of September, 1924, the last will and tes¬ 
tament of Alice M. Keys, deceased? 

They answer 

In answer to the Second Issue: 

Was the said Alice M. Keys at the time of the making 
and subscribing or of the acknowledging by her of the said 
paper writing, of sound and disposing mind and capable 
of executing a valid deed or contract ? 

They answer ^^Yes^\ 

In answer to the Third Issue: 

Was the said paper writing dated the 24th day of Sep¬ 
tember, 1924, obtained, or the execution thereof procured 
from the said Alice M. Keys, deceased, by the undue influ¬ 
ence of any person or persons? 

They answer 

In answer to the Fourth Issue: 

Was the said paper writing dated the 24th day of 
11 September, 1924, obtained or the execution thereof 
or the subscription thereto procured from the said 
Alice M. Keys, deceased, by coercion, fraud or duress prac¬ 
ticed upon the said Alice M. Keys by any person or per¬ 
sons? 

They answer '^No^\ 

Docket Entries, 

1931, March 9. Verdict sustaining Will. (By direction 
of the Court.) 

Proceedings before Circuit Court Number One of the 
Supreme Court of the District of Columbia, Holding a 
special term as a Probate Court for the trial of will con¬ 
tests. Mr. Justice Statford, presiding. 

FRANK E. CUNNINGHAM, 

Clerk 

By WILLIAM W. STICKNEY, 

Asst. Clerk. 

(Endorsement: Verdict sustaining Will. Filed March 9, 
1931. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 
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12 Final Judgment, 

Upon consideration of the petition of the American Se- 
surity and Trust Company, a corporation, filed herein on 
April 4th, 1930, and it appearing to the Cdurt that the 
paper writing of the above named Alice M. K^ys, deceased, 
dated September 24th, 1924, herein filed, purporting to be 
the last will and testament of said decedent, |was executed 
by her in due form as required by law, and it further ap¬ 
pearing that the findings and verdict of tl^e jury upon 
the issues heretofore framed herein and directed to be 
tried before a jury in Circuit Division No. !1 of the Su¬ 
preme Court of the District of Columbia h^ve been cer¬ 
tified therefrom to this Probate Court and recorded herein, 
and it appearing from said findings that the said paper 
writing, dated September 24th, 1924, was aijid is the last 
will and testament of said Alice M. Keys, 46ceased, that 
she was at the time of the making and subscribing or of 
the acknowledging of the said paper writing!of sound and 
disposing mind and capable of executing a valid deed or 
contract and capable of making a will, and |that the said 
paper writing was not obtained or the execution thereof 
or subscription thereto procured from said Alice M. Keys, 
deceased, by undue influence, coercion, frafid, or duress, 
exercised or practised upon her by apy person or 

13 persons, and it further appearing that the motion 
of George Stafford, the caveator, for a new trial 

upon said issues has been considered by the Court and 
overruled, it is, by the Court, this 20th day of March, 1931, 
adjudged, ordered and decreed that the said paper writ¬ 
ing, dated the 24th day of September, 1924, be, and the 
same hereby is, admitted to probate and record as the last 
will and testament of said Alice M. Keys, deceased, as to 
both real and personal estate, and that letters testamen¬ 
tary do issue to the American Security and Trust Com¬ 
pany, a corporation, the Executor therein named. 

And it is further adjudged, ordered and decreed that the 
caveatee recover of the caveator the costs^ incurred by 
said caveatee herein, to be taxed by the Register of Wills, 
together with the costs incurred by the caveatee in the 
trial of the issues in Circuit Division No. pL to be taxed 
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by the Clerk 'and certified to this Probate Court, and that 
said caveatee have execution therefor. 

WENDELL P. STAFFORD, 

Justice, 


No objection as to form. 

FRED B. RHODES, 

Atty, for Caveator. 

Appeal noted in open Court. 

WENDELL P. STAFFORD, 

Justice. 

14 Fred B. Rhodes, Esquire, 

Attorney for Caveator: 

Please take notice that the Justice holding Probate Court 
will be asked to sign a Final Judgment, in the form hereto 
attached, in the above case on the 24th day of March, 1931, 
at 10 a. m., or as soon thereafter as counsel mav be heard. 
McKENNEY, FLANNERY k CRAIGHILL, 
By G. B. CRAIGHILL, 

Attorneys for Caveatee. 


Service of a copy of the foregoing notice and form of 
Final Judgment is acknowledged this 20th day of March, 


1931. 


FRED B. RHODES, 
Attorney for Caveator. 


(Endorsement: Final Judgment. Filed March 20, 1931. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 
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Memo. 


1931: 

April 8. Undertaking on Appeal ($100) approved and filed. 

16 Assignment of Errors. 

Now comes the caveator, by his attorneys, and for his 
assignment of errors on appeals says: 

1. The Court erred in directing a verdict for caveatee. 

2. The Court erred in refusing to permit Dr. Henry R. 
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Sclireiber and Dr. D. H. Kress to testify on jbehalf of the 
caveator. ! 

3. The Court erred in refusing to receive the testimony 
of Mrs. Pearl C. Collins. I 

FEED B. RHODES, 

COOPER B. RHODES, 
Attorneys for Caveator,\ Appellant, 

Service of copy of above Assignment of Errors is ac¬ 
knowledged this 23" day of April, 1931. i 

McKENNEY, FLANNERY & CRAIGHILL, 

Attorneys for Caveate^, Appellee, 

1 

(Endorsement: Assignment of Errors. Filed Apr. 23, 
1931. Theodore Cogswell, Register of Wills,| D. C., Clerk 
of Probate Court.) | 


17 


Designation of Record, 


Now comes George J. Statford, the appellant in the 
above-entitled cause and designates the parts bf the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: | 

1. Caveat of George J. Stafford. (Filed Jijine 12, 1930.) 

2. Answer of the American Security and Tijust Company 

to caveat. (Filed June 20, 1930.) ; 

3. Order framing issues. (Filed August 14, 1930.) 

4. Verdict sustaining will, entered. (March 9, 1931.) 

5. Order admitting will to probate (entitled bFinal Judg¬ 
ment’’)* (March 20, 1931.) | 

6. Undertaking on appeal, approved and filpd. (April 8, 

1931.) I 

7. Bill of Exceptions, signed. (May 18, 1931.) 

8. Assignment of Errors. (Filed April 23,11931.) 

9. This designation. (Filed April 23, 1931j) 

FRED B. RHODES, 

COOPER B. RHODES, 

Attorneys for CaveatorAppellant, 

» 

Service of the above Designation of Record is acknowl¬ 
edged this 23 day of April, 1931. I 

McKENNEY, FLANNERY & 
CRAIGHILL, ; 

Attorneys for Caveatee, Appellee, 


! 
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(Endorsement: Designation of Record. Filed April 23, 
1931. Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court.) 

18 Counter Designation of Record. 

Now comes the American Security and Trust Company, 
Executor of the Estate of Alice M. Keys, deceased, appellee 
in the above-entitled cause, and designates parts of the 
record to be included in the transcript in addition to those 
designated by appellant, such additional parts being deemed 
necessary and material for a determination of the questions 
raised on appeal, namely: 

1. Will of Alice M. Keys, dated September 24, 1924; 

2. This designation. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By JOHN E. LARSON, 

Attorneys for Caveatee, Appellee. 

(Endorsement: Counter-Designation of Record. Filed 
April 27,1931. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

19 & 20 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Disthict of Columbia, To wit: 

I 

I, Theodore Cogswell, Register of Wills for the Dis¬ 
trict of Columbia, Clerk of the Probate Court, do hereby 
certify the' foregoing pages, numbered from 1 to 17, in¬ 
clusive, to be true copies of the originals of certain papers 
on file in the office of the Register of Wills, Clerk of the 
Probate Court, in case No. 40,181 estate of Alice M. Keys, 
deceased, wherein George J. Stafford is appellant and 
American Security and Trust Company is appellee, the 
same constituting a full, true and correct transcript of 
record of proceedings had in said cause according to the 
Designations of counsel filed therein and made a part 
hereof. 

I further certify, That the bond for appeal, in the penalty 
of One Hundred dollars, was duly filed by said appellant. 
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I 

I 

and approved by said Court on the 8th day ot April, A. D. 
1931. 

In Testimony Whereof I hereunto subscribe tny name and 
affix the seal of the said Probate Court, thi^ 21st day of 
July, A. D. 1931. 

1 

[Seal Supreme Court of the District of Columbia.] 

THEODORE COGSWELjL, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

I 

21 Filed May 18, 1931. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Colunjibia, Holding 

a Law Court. | 

I 

Admns. No. 40181. 

In re Estate of Alice M. Keys, Deceased. 

j 

Bill of Exceptions. | 

Be it remembered that on March 5, 1931, the above-en¬ 
titled cause came on for trial before Mr. Justice Stafford 
of the Supreme Court of the District of Columbia and a 
jury, the caveator being represented by Mesbrs. Fred B. 
Rhodes and Cooper B. Rhodes, and the cayeatees being 
represented by Messrs. G. Bowdoin Craighill land John E. 
Larson, and after the jury was duly qualified afid sworn, the 
caveator in order to prove the issues on hisl part joined, 
offered the following evidence: 

Decedent’s will, dated September 24, 1924, was duly 
proved by the testimony of two of the three attesting wit¬ 
nesses thereto and counsel for the caveator 'conceded its 
due execution. | 

j 

Whereupon Mary Lewis Stafford, wife of Gborge J. Staf¬ 
ford, the caveator, a witness produced on ijehalf of the 
caveator testified that she met decedent, Alic^ M. Keys, in 
1895; that at the time she first became acquainted with the 
said Alice M. Keys, witness’ husband, the cavleator in this 
cause, who was not then married to her, was living in the 
home of the said decedent; that the household^ consisted of 
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two older women who were aunts of both the caveator and 
the decedent, a sister and a brother of decedent, a house¬ 
keeper in the Holy Name Parsonage, and two boarders; 
that at that time the said George Stafford was employed in 
the summertime as a general care-taker at Riverview, an 
excursion resort, and in the wintertime as a street car con¬ 
ductor; that the decedent since her childhood had been a 
member of St. Dominic’s Roman Catholic Church; that the 
witness at one time was a protestant; that decedent desired 
the wedding to be held in St. Dominic’s Church and became 
indignant because George Stafford went to St. Patrick’s to 
get a priest, instead of having the ceremony performed by 
the priest of St. Dominic’s; that decedent refused to have 
anything to do with George Stafford and witness, 
22 and also refused to attend the wedding; that later 
decedent’s two aunts moved away from her and wit¬ 
ness last saw decedent about 1898 when one of decedent’s 
aunts was ill; that at that time decedent did not ask her 
into the house; and that at the time of her death, decedent 
attended the Holy Name Church on Eleventh Street, North¬ 
east. 

On cross-examination witness stated that she last saw 
decedent prior to 1900 and after that year had no conver¬ 
sations with decedent. 

Thereupon George J. Stafford, the caveator, testified 
that he was raised in same house with decedent; that when 
he was of the age of thirteen years, the household consisted 
of the said Alice M. Keys who was employed by Charles 
Baum on 7th Street, Northwest, a sister of Alice M. Keys, 
who was also employed by said Charles Baum, a counsin 
of Alice M. Keys, James Doyle, a stonecutter, who worked 
part time, and two aunts, one of whom was employed as a 
clerk at Goldsmith’s; that at the age of thirteen years he 
went to work in a grocery store; that at the age of fifteen 
he worked in a bar room; that subsequently he became a 
driver upon one of the horse cars in the City of Washing¬ 
ton, D. C.; that up to the time of his marriage, which oc¬ 
curred when he was twenty-two years of age, he gave his 
entire income to his aunt for the maintenance of the home; 
that witness was married by Father Stafford, his uncle; 
that decedent did not attend the wedding; that both he and 
the decedent had been raised in St. Dominic’s church; that 
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I 

when decedent was about 32 years of age, she I changed her 
church to the Holy Name Church; that the Pastor, Father 
Kervick, was the same as one of the members Of decedent’s 
family. | 

On cross-examination witness testified that hie did not see 

I 

decedent or correspond with her during th4 last thirty 
years she was alive; that witness had no inforipation what¬ 
ever as to decedent’s mental capacity in September, 1924. 

I 

That thereupon, to further maintain the issues on his 
part, joined, the caveator called as a witness, Mrs. Pearl C. 
Collins, who testified that she was the maiiager of the 
apartment house in which the decedent lived for 
23 about two years until shortly before het death; that 
the decedent had lived there since October, 1928. 

Thereupon the following took place: | 

‘‘Q. Did she ever talk with you about her rtiatives? A. 
Yes. She told me she only had- | 

Mr. Craighill: You had better fix the time of that. 

The Court: This was all some four years after the mak¬ 
ing of the will? I 

Mr. Rhodes: Yes, your Honor. 

The Court: Unless there is some evidence as| to the inter¬ 
vening time, I don’t think I could admit it. ; 

Mr. Rhodes: I would have to follow it up with other wit¬ 
nesses. I 

The Court: I think that you will have to take! it in chrono¬ 
logical order, because the Court is less likely jto err if you 
do. I think if you have some testimony around about the 
date of the will, you ought to put that in first. I 

Mr. Rhodes: I will address my remarks td that. I am 
speaking about her mental capacity now. The question is 
directed to that purpose. Mr. Craighill has | brought out 
that this man never came to see her. I want!to bring out 
the fact that she discussed her relations with her other 
cousin. i 

The Court: That is what I am talking about. You can¬ 
not introduce what she said about these relatives to im¬ 
peach the will. ! 

Mr. Rhodes: I am not. 

The Court: I know, but it is only on thel question of 
mental capacity. It is too far away. It is four years after 


I 

i 
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she made the will. There is no evidence that she was in the 
same condition when she made the will as when she did this 
talking. You will have to approach the case from a 

24 different standpoint. 

Mr. Rhodes: While I have this witness here, might 
I examine her with the understanding that I will follow it 
up? 

The Court: No. I am not going to take any chances 
about your getting in testimony and not connecting it. It 
is not the right way to treat the Court. If you have any 
evidence about her condition near about the time of the 
will, I insist upon your putting it in first. 

Mr. Rhodes: Yes, but unfortunately the doctor cannot 
be here until 1:30. 

The Court: I cannot help that. 

Mr. Rhodes: Then I will ask this witness one or two 
other questions that are not addressed to that. Your 
• Honor will not let in anything like that? 

The Court: I will exclude all evidence of conversations 
on occasions four years after the will was made until you 
have put in something nearer the date of the will. 

Mr. Rhodes: Your Honor will allow me an exception 
to that ? 

The Court: An exception may be noted.’’ 

That thereupon to further maintain the issues on his 
part joined, the caveator called a witness Dr. Henry R. 
Schreiber, who testified that he has been a practicing phy¬ 
sician in the City of Washington, D. C., for twenty-two 
years, and first treated the decedent Alice M. Keys on 
February 6, 1922. Thereupon the following took place: 

Have you your record of that treatment with you? 
A. I have a record of the salient points. 

Q. Will you state what that record shows: 

Mr. Craighill: I object to that, your Honor. For 

25 my part, I am willing for Dr. Schreiber to testify 
fully and freely of all that he knows of Miss Keys. 

But I think that the Hutchins case absolutely shuts us off 
from that. 

The Court: I am pretty familiar with that case. 

Mr. Craighill: This was her attending physician. 
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I 

By the Court: 

i 

Q. You were, were you? A. Yes, sir. I 'was. 

j 

The Court: You cannot testify. I 

Mr. Craighill: If I could waive it, I am willing to do so. 
The Court: I know, but you cannot waive I it. Nobody 
can waive it. | 

By Mr. Rhodes: I 

Q. Doctor, did you have occasion to visit I Miss Keys? 
A. Yes, sir. She came to my office at that timb. 

Q. Did you ever have occasion to visit her house? A. I 
did, but only late in life. 

Q. Dr. Schreiber, were you requested by the caveatee to 

appear here and testify on behalf- A. 1 didn’t get 

that. I 

Q. Were you called upon by the attorney for the cavea- 
tees, the American Security and Trust Compaiy, to testify 
on behalf of their side? A. I was requested tb testify, but 
I didn’t know whose side it was on. 

The Court: He would have nothing to do wjith that. 

Mr. Rhodes: I am just laying the foundation for an ex¬ 
ception that I desire to take to your Honor’b ruling. 

The Court: It make no ditference with thb law. It is 
perfectly settled by the court of appeals. | 

Mr. Rhodes: I think, your Honor, that he may 
26 testify to certain facts regarding what | he observed 
independently of that. i 

The Court: That is just what they held he could not do. 
They held that what he learned as a physiciajn and other¬ 
wise could not be separated. I 

Mr. Rhodes: I think the court of appeals said that he 
could separate them if he could; and that if he can sepa¬ 
rate and distinguish them, he has a right to testify. 

The Court: I don’t understand that he has.| 

Mr. Rhodes: Your Honor will allow me qn exception. 
The Court: Certainly. 

Mr. Rhodes: Your Honor refuses to allowi the witness 
to testify? | 

The Court: He cannot testify to anything that he 
learned from her or anything that he observed| in her while 
he was her physician. The statute prohibits that. 
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Mr. Rhodes: Even independent of anything he observed, 
independent of her examination? 

The Court: I don’t assume anything of the kind. He 
has not said that he saw her on occasions when he was not 
her physician. 

Mr. Rhodes: I mean, while he was her physician. You 
will not let him testify to anything he observed? 

The Court: He cannot testify to anything that he learned 
from her while he vras her physician and saw her as her 
physician. 

Mr. Rhodes: Your Honor will allow me an exception? 

The Court: An exception may be noted. 

Mr. Rhodes: That is all. Doctor. 

Mr. Rhodes: I assume that your Honor will hold the 
same with respect to Dr. Kress of the Takoma Park Sani- 
torium? 

The Court: If it is on the same facts, the ruling 
27 would be the same, of course. 

Mr. Rhodes: The same facts. 

I renew my request for your Honor to allow me to call 
Mrs. Collins and have her answer a hypothetical question 
based upon the facts which Dr. Schreiber and Dr. Kress 
would testify. Will vour Honor permit me to call Mrs. 
Collins? 

The Court: I shall not allow her to testify to things that 
happened four years after the will was made, until you 
have introduced other testimony nearer to the date of the 
will. ’ ’ 

That thereupon the Court adjourned until Monday, the 
9th day of March, 1931, to take additional testimony on the 
part of the caveator. 

That thereupon counsel for the caveator having an¬ 
nounced that he had no further evidence to otfer, counsel 
for the caveatee moved the Court for a directed verdict 
upon all the issues, and the Court granted said motion, and 
directed the jury to return a verdict in favor of the caveatee 
upon all the issues, to which action counsel for the caveator 
duly noted an exception. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before a jury retired to consider of 
its verdict, and because the matters and things herein- 
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I 

before recited are not matters of record, in order to make 
the same part of the record herein, which is hereby ordered, 
so that the caveator may have his case reviewed on appeal, 
the caveator, by his attorneys, moves the Court to sign and 
seal this, his Bill of Exceptions, to have the saine force and 
effect as if each and every one of said exceptions had been 
separately signed and sealed, which motion is granted by 
the court; and thereupon the caveator tenders jthis, his Bill 
of Exceptions, and requests the Court to sign |and seal the 
same, as containing all of the evidence adduced at the trial, 
which is accordingly done, now for then, this 18th 

28 day of May, 1931. 

JENNINGS BAIlEY, 

i Justice. 

29 [Endorsed:] In the Supreme Court: of the Dis¬ 
trict of Columbia. Administration No. 40181. In re 

Estate of Alice M. Keys, Deceased. Bill of exceptions. 
Fred B. Khodes, Cooper B. Rhodes, 201-209 National Press 
Building, Attorneys for Caveator. Filed May 18, 1931. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court. I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5455. George J. Stafford, appellant, vs. American 
Security and Trust Company. Court of Appeals, District 
of Columbia. Filed Jul. 22,1931. Henry W. Hodges, Clerk. 
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IN THE 


(Eourt of Afitipalo. iistnrt of Qloionilria 


April Term, 1931. 


No. 5455. 


George J. Stafford, Appellant, 


American Security and Trust Company, 


BRIEF ON BEHALF OF APPELLANT. 


1. STATEMENT OF THE CASE. 

I 

This is an appeal by George J. Stafford I from an 
order, entitled ‘Tinal Judgment’', issued in the Su¬ 
preme Court of the District of Columbia, holding a 
Probate Court, on the 20th day of March, 1931, 
admitting to probate and record, as the last! will and 
testament of Alice M. Keys, deceased, a certain paper 
writing dated September 24, 1924. | 

j 

The said paper writing was offered foij probate 
and record by the American Security arid Trust 
Company, which was named as executor inj the said 
paper writing, whereupon the appellant George J. 
Stafford filed his petition and caveat. Subsequently 
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issues were framed (record p. 6), and the cause came 
on for trial. 

Among the witnesses called on behalf of the ap¬ 
pellant, caveator below, was Dr. Henry R. Schrieber, 
who testified (record p. 16) that he had attended the 
decedent,' during her lifetime, as her physician. Upon 
his so testifying, in answer to questioning by the 
Court, he was not permitted to give further testi¬ 
mony. Counsel for appellant thereupon announced 
that the testimony of one other witness, Dr. D. H. 
Kress, would be offered and that Dr. Kress had also 
acted as the decedent's physician during her lifetime, 
and the Court ruled that the testimony of Dr. Kress 
could not be admitted. At the conclusion of the 
testimony offered by the caveator, the Court ordered 
the jury to return a verdict on all of the issues in 
favor of the caveatees, sustaining the validity of the 
alleged last will and testament. 

11. ASSIGNMENT OF ERRORS. 

1. The Court erred in directing a verdict for 
caveatee. 

2. The Court erred in refusing to permit Dr. 
Henry R. Schrieber and Dr. D. H. Kress to testify 
on behalf of the caveator. 

3. The Court erred in refusing to receive the testi¬ 
mony of Mrs. Pearl C. Collins. 

Note: The error assigned relating to the. refusal 
of the' Court to admit the testimony of Mrs. Pearl 
C. Collins will not be pressed on this appeal and will 
therefore not be discussed in this brief. 
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i 
I 

III. THE ISSUE. 

Counsel for appellant conceive the issues br propo¬ 
sitions of law presented for determinatioiji on this 
appeal to be the following: 

1. Whether, in the trial of issues involving the va¬ 

lidity of an alleged last will and testament, the 
provisions of Section 1073 prohibit the admis¬ 
sion of all testimony of a physician I who has 
attended the decedent in a professional! capacity, 
or permit the admission of the testimony .of 
such physician as to knowledge whicl| was not 
acquired by him in the course of h^s profes¬ 
sional contact with the decedent, or Which was 
not necessarv to enable him to aci in that 
capacity. 

2. Whether, in a will contest in which the j>roponent 

is the executor named in the alleged! will and 
the contestant is an heir at law, the provisions 
of Section 1073 shall be construed so as to pro¬ 
hibit the admission of testimony, bearing on the 
mental capacity of the decedent, of a iphysician 
who had attended the decedent in his professional 
capacity during her lifetime, even though the 
privilege provided for by the statute is waived 
by both parties. 

IV. ARGUMENT. 

Section 1073 of the Code of Law for thb District 
of Columbia provides as follows: I 

‘‘In the Courts of the District of Columbia no 
physician or surgeon shall be permitted, without 
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the consent of the person afflicted, or of his 
legal representatives, to disclose any information, 
confidential in its nature, which he shall have 
acquired in attending a patient in a professional 
capacity and which was necessary to enable him 
to act in that capacity * * 

. It will be noted (record p. 17) that, although the 
caveatee expressly waived the privilege of the above 
statute, the Court refused to allow Dr. Schrieber to 
give any testimony whatever, thus denying to the 
caveator the opportunity of obtaining from Dr. 
Schrieber the benefit of such testimony as might not 
be prohibited by the terms of the statute. 

First, it is the contention of appellant that Dr. 
Schrieber should have been permitted to testify con¬ 
cerning knowledge of the decedent's mental condition 
which was not confidential in its nature, or which was 
not acquired while attending the decedent in a pro¬ 
fessional capacity, or w'hich was not necessary to 
enable him to act in that capacity. Secondly, ap¬ 
pellant contends that the testimony of Dr. Schrieber 
should have been admitted because of the fact that 
the privilege granted by the statute had been waived 
by the legal representatives of the decedent. These 
two contentions of the appellant will be discussed 
below in the order given above. 

A reading of the provisions of Section 1073 make 
it evident that it was not the intention of Congress 
that the Courts should refuse to admit the testimony, 
in cases of this kind, of physicians who had attended 
the decedent, under any and all circumstances. The 
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statute is replete with words and phrase^ limiting 
and restricting its application. Congress must have 
recognized, and evidently did appreciate, th^ fact that 
in cases of this nature the testimony of physicians 
is the most favorable that can be obtained to aid the 
Court in its search for the truth. 

i 

The extent to which this statute was applied and 
interpreted in the present case by the Trial Court is 
shown by the following, which appears on; pages 16 
and 17 of the printed record, and which refers to the 
testimony of Dr Schrieber: | 

I 

‘‘Mr. Craighill: This was her attending phy¬ 
sician. 

By the Court: | 

Q. You were, were you? A. Yes, sip. I was. 

The Court: You cannot testify. 

Mr. Craighill. If I could waive I it, I am 
willing to do so. | 

The Court : I know, but you cannot! waive it. 
Nobody can waive it. i 

* ^ * ★ i * 

Mr. Rhodes: Your honor refuses to|allow the 
witness to testify? 

The Court : He cannot testify to j anything 
that he learned from her or anything that he 
observed in her while he was her physician. The 
statute prohibits that.'' I 

A somewhat similar proposition was before this 
Court in the case of Hutchins vs. Hutchins'^ 48 App. 
D. C. 495, and in that case this Court, while it held 
that the privilege given by the statute must be care¬ 
fully guarded, nevertheless recog*nized the | fact that 


j 


I 
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under the'provisions of the statute an attending phy¬ 
sician might be able to aid the Court with testimony 
based on knowledge which he had not acquired in at¬ 
tending the patient in a professional capacity, or 
which was not necessary to enable him to act in that 
capacity. 

Statutes similar to our Section 1073 are in effect 
in a number of jurisdictions. In the case of In re: 
Halsey*s ' Estate, 9 N. Y. Supp. 441, which was de¬ 
cided under such a statute, it was held that in pro¬ 
ceedings to probate a will, evidence of a physician 
as to a statement made to him by decedent, and 
which he testifies was not necessary to enable him to 
act in his professional capacity, is admissable. 

In the case of Estate of Black, 132 Calif. 392, 
three physicians who attended testatrix were called 
to testify as to her mental condition and were, over 
objection, permitted to testify. The statute provided 
for the exclusion of the testimony of a physician ‘‘as 
to information acquired which was necessary to 
enable him to prescribe or act for the patient’’. The 
testimonv in this case did not include such informa- 
tion and the ruling of the Trial Court was upheld 
on appeal. 


It cannot be denied that Section 1073 permits the 
privilege to be waived after the death of the patient, 

I 

and the only question left for determination is that 
of deciding who is meant and intended by the term 
“legal representatives”. That question has never 
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been definitely settled in this jurisdiction | although 
it has been the subject of some discussion in several 
reported opinions. Certainly Congress must have 
intended that a certain class of persons, i whom it 
designated as “legal representatives^^ shduld have 
the power to waive this privilege after the! death of 
the patient. Some Courts, in states having similar 
statutes, have held that administrators and jexecutors 

I 

are the persons intended by the statute to come within 
the meaning of the term “legal representatives”. 
Others have held that the heirs at law or n^xt of kin 

, i 

are those who were intended to have this power. 

Fish vs. Poorman, 85 Kansas 237. I 

Frazer vs. Jennison, 42 Mich. 206. 

Morris vs. Morris, et al., 119 Ind. 341 j 

Practically all the reported cases involving this 
question were ones in which one party sought to 
introduce testimony of a physician and the other 
party attempted to have such testimony ; excluded, 
and it was necessary for the Court to determine, 
under the statute, which of the parties had the power 
to waive the privilege as the “legal representative” 
of the decedent. In the present case no Isuch dif¬ 
ficulty is presented. On the one side we have an heir 
at law and on the other side we have the i executor. 
Certainly one of these parties is the “legal representa¬ 
tive” within the meaning of the statute. Both have 
expressly waived the privilege granted by the statute. 
It must be concluded therefore that the privilege was 
properly waived by the party or parties having the 
power to do so and that the Trial Court should there- 


i 

i 
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fore have admitted the testimony of the physician, 
and that error was committed in its failure to do so. 

Respectfully submitted, 

Fred B. Rhodes, 

Cooper B. Rhodes, 

' Attorneys for Appellant, 
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I 

GEORGE J. STAFFORD, Appellant,! 

j 

vs. I 

AMERICAN SECURITY AND TRUST COMPANY, 

Executor, Appellee. ; 

i 

I 

! 

BRIEF FOR APPELLEE. 


Statement. I 

This is an appeal by George J. Stafford, caveator, 
from a final judgment entered upon a verdict, directed 
by the Court, sustaining the validity of the will lof Alice 
]\r. Keys, who died on March 15,1930, leaving ah estate 
of the value of about $15,000, which was bequeathed to 
various beneficiaries by a will dated September 24, 
1924, in which the appellee, American Security and 
Trust Compam% was named as Executor. j 

I 

I 

j 

I 

I 

i 
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The usual issues were framed in the Probate Divi¬ 
sion of the Supreme Court of the District of Columbia 
as to (1) whether said paper writing was the last will 
of decedent, (2) whether testatrix was of sound mind, 
(3) whether execution of the will was procured by 
undue influence or (4) coercion, fraud or duress prac¬ 
tised ‘^by any person or persons’’ (R. 6-7). 

These issues were tried before Mr. Justice Stafford 
and a jury in one of the Circuit Divisions of the same 
Court and at the close of caveator’s evidence, the pre¬ 
siding Judge directed the jury to return a verdict in 
favor of caveatee on each issue (R. 7-8). 

Evidence. 

George J. Stafford^ caveator, testified that he was a 
cousin of decedent and lived in the same household with 
her during his youth, hut he had not seen or corre¬ 
sponded ivith her during the last thirty years of her 
life (R. 14-15). 

Mary Leivis Stafford, wife of caveator, testified that 
she met decedent in 1895, hut last saiv her prior to 
1900 (R. 13-14). 

Pearl C. Collins, manager of an apartment house in 
which testatrix Hved, did not come in contact with her 
until 'more than four years after the will was executed 
and was not permitted by the Court to testify as to 
conversations with decedent until something nearer the 
date of the will was introduced (R. 15-16). 

Dr. Henry R. Schreiher testified that he was testa¬ 
trix’ attending physician, having first treated her on 
February 6, 1922, and he had a record of the salient 
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points of that treatment. When he was asked to state 

! 

what was shown by that record, an objection was made 
by counsel for caveatee and during the colloquy which 
followed between the Court and counsel (R. 116-18), 
the Court ruled that Dr. Schreiber could not | testify 
‘‘to anything that he learned from her while |he was 
her physician and saw her as her physician’’ ^R. 18). 
The exception taken by counsel for appellant | to this 
ruling is in reality the sole basis for the present ap¬ 
peal. I 

Appellant’s counsel stated that the facts wiere the 
same with respect to a Dr. Kress and the same ruling 
was applied (R. 18), but such counsel will p|robably 
concede, although the record does not show lit, that 
Dr. Kress did not see testatrix until nearly fivje years 
after the date of the will, so that his testimony may 

be eliminated from consideration. I 

i 

ARGUMENT. ! 

I 

On page 2 of the brief of counsel for appellant, the 
third assignment of error relating to the testimony 
of Pearl C. Collins was abandoned, leaving only the 
first two assignments open for consideration here. 

i 

First Assignment of Error. | 

By the first assignment, appellant claims that the 

lower Court erred in directing a verdict for caveatee. 

It seems sufficient to reply that no evidence WS/S 
produced at any time during the trial to support any 
of the allegations of the caveat on any of the issues in¬ 
volved. 
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If appellant considers this sweeping assertion to be 
inaccurate in any particular, he is hereby challenged 
to point out the evidence in the record which, according 
to his view, supports any of the grounds upon which 
he bases his claim that the will should have been de¬ 
clared invalid. 

Second Assignment of Error. 

By the second assignment, appellant claims that the 
lower Court erred ‘‘in refusing to permit Dr. Henry B. 
Schreiber and Dr. D. H. Kress to testify on behalf of 
caveator.’’ 

For the sake of brevitv and for the reasons above 
indicated, this discussion mav be confined to the testi- 

7 V 

monv of Dr. Schreiber. 

In tile first place, it is not accurate to say that the 
lower Court refused to permit Dr. Schreiber to tes- 
tifv. The statement “You cannot testifv” addressed 
by the Court to the witness (R. 17), was limited and 
explained by the final ruling that “He cannot testify 
to anything that he learned from her (testatrix) while 
he was her physician and saw her as her physician” 
(R. 18). This is the ruling to which counsel for ap¬ 
pellant noted an exception and it is not equivalent to a 
ruling that the witness could not give any testimony 
under any circumstances. 

As a matter of fact, the presiding Judge permitted 
Dr. Schreiber to answer several questions (R. 16-17), 
but ruled that he could not testify as to anything that 
he learned “as her physician” because such testimony, 
being “confidential in its nature” and having been 
“acquired in attending a patient in a professional ca- 


I 

i 

I 

I 


! 

pacity’’ was inadmissible under the provisions |of Sec¬ 
tion 1073 of the District Code, as construed by this 
Court in Hutchins vs, Hutchins, 48 App. D. Ci 495. 
Section 1073 of the Code provides: | 


‘‘Sec. 1073. Physicians, Testimony \of ,—In 
the Courts of the District of Columbia no physi¬ 
cian or surgeon shall be permitted, without the 
consent of the person afflicted, or of his legal 
representatives, to disclose any information, 
confidential in its nature, which he slnlll have 
acquired in attending a patient in a professional 
capacity and which was necessary to enalble him 
to act in that capacity: * * *’> i 


In the Hutchins Case, this Court said: 


“This statute, in broad terms, readers a 
physician an incompetent witness in the District 
of Columbia to testify concerning confidential 
information acquired while attending a i patient 
in his professional capacity. * * * | 

“It is difficult for a physician who, as in this 
instance, acquired his knowledge from i profes¬ 
sional contact with his patient, under any cir¬ 
cumstances to qualify as a witness within the 
statute to express an opinion as to thd mental 
capacity of his patient to make a wil|l. Any 
opinion he may form, of necessity, must be af¬ 
fected, more or less, by knowledge of the phys¬ 
ical and mental condition of the patient; profes¬ 
sionally acquired. But, assuming that He might 
be able to form an opinion based upon facts 
independent of the forbidden sources, it is for 
the court, and not the witness, to determine 
whether or not the facts upon which the con¬ 
clusion or opinion is founded are within or 


i 
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without the limitations of the statute, and this 
can only be accomplished by a careful examina¬ 
tion of the witness as to every fact contributing* 
to his opinion. It was error to permit this wit- 
liess to discriminate as to matters of fact in his 
own mind, and merelv state his conclusion to 
the jury. Such an opinion emerges from the 
mental processes of the witness without judicial 
scrutiny of the facts upon which it is based.” 

The Hutchins Case is, therefore, authority for the 
proposition that an attending physician may not ex¬ 
press an ‘‘opinion” or “conclusion” as to his patient’s 
mental capacity. 

While it is difficult for an attending physician “un¬ 
der any circumstances to qualify as a witness within 
the statute,” it is conceded that he might testify as to 
facts, which are not confidential in their nature and 
which were acquired by him in some capacity other 
than that of attending physician. 

Where, however, a party wishes to introduce any 
such testimony, it is incumbent upon him to make an 
offer of proof, showing the character and nature of 
the testimony, so that the Court may have an oppor¬ 
tunity to rule thereon. No such offer of proof was 
made in the present case and in the absence thereof, 
the presumption is that testimony of an attending 
physician is inadmissible under the statute. 

General Rule as to Offer of Proof. 

In McCurley v. National Savings & Trust Company, 
49 App. D. C. 10,12, this Court stated the general rule, 
as follows: 
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‘‘A ruling of the Court that a question pro¬ 
pounded by a party to his own witnes^ should 
not be answered must be followed by an iotfer of 
the testimony expected, or by something- which 
would clearly indicate it, if it is desireS to re¬ 
serve the point for review in this Court/!’ 


Citing several cases, including: i 

DeForest v. United States, 11 App. D. C|. 458; 

Turner v, American Security & Trust | Co., 29 
App. D. C. 460. 


In Buckstaff v. Russell, 151 U. S. 626, 636-7, the 
Court referred to the fact that an offer of proof made 
in open Court would often be a means of leading or 
instructing the witness. Such offer might also, in an 
indirect manner, present inadmissible testimony to the 
jury. I 

A practice has, therefore, arisen in this pDistrict, 
and in the Federal Courts, to make such offers out of 
the hearing of the jury and witness. This .'practice 
was described in a recent Federal Case as follows: 


^Oloreover, the proposed testimony | was not 
so preserved, by appropriate bill of exceptions, 
as to enable us to review the action of |the Dis¬ 
trict Court in its rulings in respect thereto. The 
record should have shown what the answers of 
the witnesses would have been to the inquiries 
in respect to the alleged mitigation of damages, 
the same taken, of course, in the ahseif^e of the 
jury and certified to this court, to the end that 
we might judge as to their relevancy and value 
as applicable to the merits of the controversy.” 

Anderson Co. v. Lehto, 282 Fed.;485, 488, 
citing many cases. i 


I 

! 
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' ‘‘When the evidence is rejected, it is incum¬ 
bent on counsel to make the record show that 
he stated to the Court ivJiat answer he expected 
the witness would make; otherwise it does not 
affirmatively appear that the party suffered any 
injury from not having the answer.’’ 

Sun Pub. Co. V. Lake Erie Co., 157 Fed. 

80, 82. 

The necessity for an offer of proof is recognized in 
Eule 46 of the “Kules of Practice for the Courts of 
Equity of the United States,” which provides: 

“When evidence is offered and excluded, and 
the party against whom the ruling is made ex¬ 
cepts thereto at the time, the court shall take 
and report so much thereof, or make such a 
statement respecting it, as will clearly show the 
character of the evidence, the form in which it 
was offered, the objection made, the ruling, and 
the exception.” 

The Supreme Court of the United States follows the 
same general rule in actions at law. 

“It is further insisted that the court erred in 
refusing to allow one Dr. Gonzalez to testify. 
As to this the record merely sets forth that 
‘ counsel ‘offered to present tlie testimony of one 
' Dr. Gonzalez, as an expert, which testimony is 
not allowed by the court and to which ruling of 
the court counsel for defendant thereupon noted 
' an exception.’ Manifestly the judgment cannot 
' be set aside because of this ruling, for it does 
not appear what testimony the ivitness was ex¬ 
pected to give, or that he was qualified to give 
anyJ^ 

Herencia v, Guzman, 219 U. S. 44, 46. 



I 


Exception to General Rule, | 

I 

This Court has recently referred to the exception to 
the general rule as follows: 

i 

‘‘After the Court had sustained the objection, 
counsel did not make an offer of what he ex- 

I 

pected to prove by the interrogatory, and this, 
it is said, precludes appellant from having the 
ruling reviewed here. While it is the general 
rule that such an offer should he made, it is not 
necessary where the question is so framed as to 
clearly admit of an answer favorable ito the 
claim of the party propounding it.” ! 

King V, Davis, 54 App. D. C. 239, 242. 

This same exception was similarly discussed in 
IJnited States v. Chichester Chemical Co., 54 App. D. 
C. 370. I 


General Rule, Not the Exception, Applies to Rresent 

Case, I 


In the present case, no question whatever had been 
asked the witness and certainly no question wfeis “so 
framed as to clearly admit of an answer favorable to 
the claim of the party propounding it.” In jllnited 
States V, Chichester Chemical Co., 54 App. D. IC. 370, 
it was shown that before a party comes within the ex¬ 
ception to the general rule, it must be shown;that a 


question was asked “in proper form, which clearly 
admits of an answer relevant to the issues.” i 
As stated in 2 Ruling Case Law, p. 78 (citing cases) 
“the general rule has also been long and wellj estab- 
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lished, that to review the ruling of the trial court in 
excluding the testimony of a witness, there must be a 
pertinent question propounded^ and, upon objection, a 
statement made to the court as to the testimony which 
such witness will give in answer thereto.’’ 

In the present case, no question was pending before 
the Court. The Court merely ruled out the character 
or class of testimony forbidden by Section 1073 of the 
Code (R. 18) and no offer was made to produce any 
testimony of Dr. Schreiber that was not ‘^confidential 
in its nature.” The only specific question unansivered 
was that in which Dr. Schreiber was asked to state 
what his record showed with respect to his treatment 
of the testatrix (R. 16). Certainly an answer to that 
question would have violated the statute by disclosing 
information confidential in its nature which he ac¬ 
quired in his professional capacity. 

In' a very recent case, referring to the failure to in¬ 
clude in the record a statement showing the substance 
of excluded evidence, this Court said: 

' “This omission makes it impossible for us to 
determine whether the excluded reports were 
relevant and material, and if so whether their 
exclusion was prejudicial to the plaintiff’s 
cause.” 

' Ricketts v. United States, 59 App. D. C. 

47, 49. 

The following language is also particularly appli¬ 
cable to the present situation: 

' “Counsel for defendant neglected to state to 
the Court ivhat ansiver he expected from the 
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witness. Whether it was proposed to impeach 
him as a witness, or to affect his standing as a 
lawyer and thereby diminish the damages, I seems 
uncertain. Moreover, the answer w’hich I might 
naturally be expected from such a question 
could not be with any certainty inferred from 
the character of it. The presumption dn this 
review is that the case was properly tri6d and 
that the judgment is right. The burden of; show¬ 
ing the contrary is upon the plaintiff error, and 
in order to preserve the question and td show 
that the exclusion of the testimony was iharm¬ 
ful, it was incumbent in the party claiming to be 
injured to show what he claimed the testimony 
would prove. This is the recognized rul^ in the 
federal as well as the state courts.^^ 

Sou. Ry. Co. V, Lester, 151 Fed. 573, 

574-5. i 

! 

Thus in the present case, the presumption is that 
the case was properly tried and the burden is upjon ap¬ 
pellant to show the contrary by demonstratinjg that 
admissible testimony was excluded. Obviously Dr. 
Schreiber’s testimony was more likely to be inadmis¬ 
sible than admissible, under the statute. If be was 
qualified and able to give admissible testimony,! it was 
incumbent upon caveator ^s counsel to state its sub¬ 
stance to the Court and give the Court an opportunity 
to rule thereon. | 

i 

I 

Alleged Waiver hy Appellee, | 

Counsel for appellant lay much stress upon Ithe al¬ 
leged waiver by counsel for appellee of the prohibition 
of the statute. Counsel for appellee stated “If |[ could 
waive it, I am willing to do so,” but the Hutchins Case, 


I 
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48 App. D. C. 495, settled that question by holding 
that the executor nominated in a will, the validity 
of which was being contested, is not in a position to 
waive the requirements of the statute. 

If the willingness of counsel for caveatee to waive 
the statute meant anything, the logical deduction would 
be that such counsel felt confident that Dr. Schreiber’s 
testimony would be favorable to the validity of the will. 
There was certainly no presumption that it would be 
unfavorable to caveatee and this made it all the more 
incumbent upon caveator to state the character of tes¬ 
timony which he expected from Dr. Schreiber. 

It seems unnecessary to reply to the cases in State 
Courts cited in appellant’s brief because, as above in¬ 
dicated, there is an abundance of authority in the de¬ 
cisions of this Court and of the Federal Courts cov¬ 
ering the questions involved herein. 

CONCLUSION. 

I 

In' reply to the first assignment of error, appellee 
asserts that the lower Court was right in directing a 
verdict sustaining the will because there was not one 
word of testimony sustaining any of the allegations of 
the caveat. Two of the three witnesses testifying for 
caveator had not seen testatrix for more than twenty- 
five years prior to the date of the will and the other 
witness never saw her until more than four years 
after the will was executed. 

In reply to the second assignment of error, the Court 
did not rule that Dr. Schreiber could not give any 
testimony, but correctly held under Section 1073 of 
the Code, that he could not testify ‘‘to anything that 
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he learned from her while he was her physician and 
saw her as her physician (R. 18). Caveator failed to 
ask any question so framed as to produce testimony 
that would be admissible and did not show that Dr. 

i 

Schreiber could give any testimony that would be ad¬ 
missible. ' 

Counsel for caveator announced at the conclusion of 
the trial that he ^4iad no further evidence to offer” 

I 

(R. 18). As there was no other evidence to support 
the caveat, if the present judgment should be reversed, 
at a second trial it would be necessary for caveator to 
depend entirely upon the testimony of Dr. Schi^eiber 
to have the will set aside, as it must be conceded that 
Dr. Kress never saw testatrix until years after the 
date of the will. 

In the absence of any showing by caveator thdt Dr. 
Schreiber knew any facts pertinent to the issuej con¬ 
cerning which he was qualified to testify, a reversal of 
the present judgment would cause great injustice to 
the beneficiaries of the will. The filing of the caveat, 
without any evidence whatever to support it, h$s al¬ 
ready caused much delay and expense. I 

It is, therefore, respectfully submitted that justice 
requires that the litigation be brought to a close, with¬ 
out further delay, by this Court affirming the jud^ent 
of the lower Court sustaining the validity of thd will. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

G. BOWDOIN CRAIGHILL, I 

Attorneys for Appellee. 
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